I. Commercial Paper: Unconditional written orders or promises to pay money 
A. Drafts

1. Bill of Exchange (Draft) -an unconditional written order by one person that directs another person to pay money to a third.

2. Drawer-the person who executes or “draws” the draft and orders payment to be made.

3. Drawee-the party ordered to pay the draft.

4. Payee-the party to whom commercial paper is made payable.

5. Sight Draft-presented to the drawee by the one holding the draft.

6. Time Draft-a draft that is payable on a set date, at the end of a specified period after sight, or at the end of a specified period after the date of the draft.

7. Acceptance-the drawee’s promise to pay the draft when due.

B. Checks

1. Checks-a type of draft by which a bank depositor orders the bank to pay money, usually to a third party.

a. Honor: the bank will pay when due each check as long as sufficient funds remain in the depositor’s account.

b. Dishonor: the bank will refuse to pay when due the instrument and the payee or current owner of the check will not get money for it from that source.
2. Stop-Payment Orders: When a check is lost or stolen, the drawer should direct the bank not to pay it.

3. Precautions and Care: Care that must be taken to prevent checks from being altered.

C. Promissory Notes: An unconditional written promise by a person or persons to pay money according to the payee’s order or to pay money to the bearer of the instrument.

1. Maker-the person who executes a promissory note

2. Collateral Note-personal property that is offered as security and so indicated on the face of the note.

3. Mortgage Note-when real property is security for payment.

D. Certificates of Deposit: An instrument bearing a bank’s written acknowledgement of the receipt of money, together with an unconditional promise to repay it at a definite future time.

II. Specialized Types of Commercial Paper

A. Certified Checks: A personal check that has been accepted by a bank before payment.

B. Teller’s Check: A draft drawn by a bank on funds that it has on deposit at another bank.

C. Cashier’s Check: A check that a bank draws on itself.

D. Money Orders: A draft issued by a post office, bank, express company, or telegraph company for use in paying or transferring funds for the purchaser.

E. Traveler’s Check: A draft drawn by a well-known financial institution on itself or its agent.

III. Importance of Negotiation

1. Negotiable: Means that it must be in writing, contain an unconditional promise or order payable in a sum certain, be payable on demand or at a definite time, and be payable to the bearer or to someone’s order.

2. Negotiable Instrument: Commercial paper

3. Negotiation: means the proper transfer of a negotiable instrument so that the person receiving the instrument has the power to collect on it by overcoming certain defenses of the person who must pay it off.

4. Antedated: dated earlier than the date of issuance

5. Postdated: dated later than the date of issuance.

A. To be negotiable, commercial paper must be in writing and signed by the maker or drawer

B. To be negotiable, a promissory note or a certificate of deposit must contain an unconditional promise or order to pay.

C. Payable in a sum certain in money

1. Money: Any official currency or coin acceptable as a medium of exchange either in the United States or in any foreign country at the time the commercial paper is written.

2. Acceleration Clause: Makes the entire balance due and payable upon the happening of a certain event

D. Payable on demand or at a definite time

1. Payable on Demand: The commercial paper is written so as to be payable immediately upon presentment or at sight

2. Payable at a Definite Time: The commercial paper is written payable on or before an identified calendar date.

E. Payable to bearer or to someone’s order

1. Bearer Paper: Commercial paper that is legally collectible by the party in possession of it.

2. Bearer: The party in possession of bearer paper.

3. Order Paper: Commercial paper that is made payable to the order of a specified payee.

IV. Transferring Commercial Paper
1. Indorsement-a signature on the back of an instrument.

2. Indorser-an owner of commercial paper who signs on its reverse indorses the paper 

3. Indorsee-the party to whom the paper is indorsed

4. Holder-a party who has physical possession of commercial paper that is payable to his or her order or who is in possession of bearer paper.

A. Blank Indorsements: Consists of just the indorser’s signature.

B. Special Indorsement: Makes the paper payable to the order of a designated party.

C. Qualified Indorsements: Adding “without recourse” or equivalent words such as “not liable for payment” eliminates the indorser’s secondary liability because of his or her signature appearing on the instrument.

D. Unqualified Indorsement: When such wording is not added, the indorser may be liable to subsequent holders.

E. Restrictive Indorsements: Directs the use of the proceeds from the instrument or imposes a condition upon payment of the instrument by the indorser.

F. Accommodation Parties: A person who is known and has good credit rating that cosigns a paper in order to allow the first party to borrow money or to cash a check.

V. Discharge of Commercial Paper

A. By Payment

B. By Cancellation: Consists of any act by the current holder that indicates intent to end the obligation of payment.

C. By Alteration: A fraudulent change to or fraudulent completion of commercial paper by a party to the instrument will discharge the obligation of the other party.

D. By Impairment of Collateral: If a holder extends the time of payment, releases the principal debtor, or impairs collateral provided as security for payment of the negotiable instruments, any party whose rights are affected and who did not consent is discharged.

E. As a Contract: A negotiable instrument may be discharged in the same ways as an ordinary contract for the payment of money.

F. Holder in Due Course: (HDC) a person must qualify as a holder and, in addition, take the commercial paper in good faith, give value for it, and not have knowledge of any defense, adverse claim to, or dishonor of the instrument.

1. Holder through a holder in due course: (HHDC) A holder who takes commercial paper anytime after an HDC.

2. Limited Defenses: Defenses that are good against everyone except an HDC or an HHDC.
3. Universal Defenses: Defenses that are good against all plaintiffs suing on a negotiable instrument.

G. Qualifications of an HDC: The holder must take the paper in good faith and give value without notice of defense or dishonor.

1. Take in good faith and give value:

2. Without knowledge of defense or dishonor

H. The Limited Defenses: Good against all holders except an HDC or an HHDC.

1. Breach of contract or failure of consideration

2. Fraud in the Inducement

3. Temporary incapacity to contract-excluding minority

4. Ordinary duress

5. Prior payment or cancellation

6. conditional delivery or nondelivery

7. Unauthorized completion

8. Theft

I. The Universal Defenses: Good against all kinds of holders, including HDCs and HHDCs.

1. Permanent incapacity to contract and minority

2. Illegality

3. Forgery or lack of authority

4. Alteration

5. Fraud in the execution of the paper or as to the essential terms

6. Duress depriving control claims and defenses stemming from a consumer transaction.

a. Consumer Transaction: One in which a party buys goods or services for personal or household use.

VI. Electronic Fund Transfers

1. Electronic Fund Transfer (EFT): A transfer of funds that requires a financial institution to debit or credit an account and that is initiated by the use of an electronic terminal, computer, telephone, or magnetic tape.
A. Electronic Fund Transfers Act: Protects consumers making transfers.

B. UCC Article 4A: Electronic fund transfers by businesses

VII. The Bankruptcy Act

a. Bankruptcy: protects creditors by setting up a framework to give them a fair treatment in their competition for the debtor’s assets.

b. Liquidation, or “Straight Bankruptcy”, also known as Chapter 7

A. Involves the sale for cash of the nonexempt property of the debtor and the distribution of the proceeds of the debtor to creditors. Nonexempt property includes such assets as bank accounts, stocks, and bonds. Exempt properties exist at the state level.

c. Reorganization. Also known as Chapter 11

A. Designed to keep a business organization such as a corporation, partnership, or sole proprietorship in operation with no liquidation.

B. A plan is made for reorganization, and must be approved.

d. Debt Relief for Family Farms, also known as Chapter 12

A. An individual or couple, or sometimes a corporation or a partnership can be eligible to file a petition for relief.

B. This entitles them to a court order protecting them from their creditors as long as they fall under certain conditions which include:

1. Debts are less than $1,500,000

2. At least 50% of the debtor’s income is from farm sources

3. At least 80% of all debts must be related to the operation of the farm.

e. Extended Time Payment Loan, also known as Chapter 13

A. Available only to individuals who have regular income.

B. This plan avoids liquidation of assets.

C. Debtor must submit a plan for the installment payment of debts within 3 years with a possible extension to five years.

D. A debtor must:

1. have a regular income.

2. unsecured debts of less than $269,250

3. secured debts of less than $871,550.

f. The Bankruptcy Petition: Bankruptcy under Chapter 7 may be either voluntary or involuntary; however, the process is basically the same.

A. Voluntary Bankruptcy- Any person, business, or other association may petition for protection from creditors under Chapter 7.

1. Insolvent- a person who is unable to pay debts when they are due. (can be the case for a person filing for Chapter 7)

B. Involuntary Bankruptcy- Any person or business, except farmers and charitable institutions, owning at least $11,625 to their petitioning unsecured creditor(s) and unable to pay debts when then become may be forced into involuntary bankruptcy. 

C. Required Informational Filing- The debtor, under oath, must file the following information with the court:

1. a list of all creditors and amounts owed to each

2. a list of all property owned, including property claimed to be exempt from seizure

3. a statement explaining the debtor’s financial affairs

4. a list of current income and expenses

g. Selection of the Trustee in Bankruptcy: Trustee’s duties are to find and to protect the assets of the debtor, liquidate them, and pay the claims against the debtor’s estate with the proceeds.

h. Non-Discharged Debts: Debts that cannot be discharged by bankruptcy.

A. These include:

1. Certain taxes

2. alimony and child support

3. claims against the debtor for property obtained by fraud, embezzlement, or larceny

4. judgments against the debtor for willful and malicious injury to the person or property of another ( but claims for injuries caused by negligence can be discharged)

5. Student loans owed to the government or to a nonprofit school of higher learning, unless the loan became due more than 7 years before bankruptcy, or an undue hardship would be imposed on the debtor or on his or her dependents.

6. judgments against the debtor resulting from driving while intoxicated

7. claims not listed by the debtor

i. Exempt Property: Certain assets are exempt from liquidation.

A. Exempt property currently includes:

1. real property (homestead), including co-op or mobile home, to $18,450; any unused portion of this exemption up to $9,250 may be applied to any property

2. life insurance payments for person the debtor depended on for support

3. life insurance policy with loan value, in accrued dividends or interest to $9,850

4. alimony and child support

5. pensions and retirement benefits

6. $475 per item of household goods up to a total of $9,850

7. health aids

8. jewelry to $1,225

9. motor vehicle to $2,950

10. personal injury compensation payments to $18,450

11. wrongful death payments

12. crime victims’ compensation

13. public assistance

14. social security

15. unemployment compensation

16. veterans’ benefits

17. tools of the debtor’s trade, books, and equipment to $1,850

B. Liquidation and Distribution of proceeds: Assets of the debtor not subject to a security interest are liquidated, and proceeds are used to pay the creditors

