I. Laws that protect Creditors- Primary concern is that loans be paid promptly.

a. Laws Allowing Secured Debts

i. Pledges: personal property is given to a creditor as security for the payment of a debt or for the performance of an obligation. Once a debt is paid, the property is returned.

1. Pledgor (debtor)- voluntarily gives up possession of the property

2. Pledgee(creditor)- gets possession

3. Pawn- legally regulated pledge of tangible personal property, usually of small size and comparatively high value.
ii. Involuntary Liens: Most are created with the consent of the debtor, though some are created in the favor of the creditor without such consent.

1. Lien- gives the creditor the right, in case of default on a payment that is due, to sell the property and to use the proceeds from the sale to pay the debt.

2. Mechanic’s lien- allows a person who has not been paid for labor or materials furnished to build a home, building, or other real property improvement to file a legal claim against the property.

a. If the debt is not paid, the realty may be sold.

3. Artisan’s lien- allows persons who have not been paid for services, such as repairing a car or providing a hotel room, to retain possession of the car or the luggage that has been brought onto the premises until they are paid.

a. If the debt is not paid, the retained goods may be sold to pay the debts.

b. Laws Involving Third Parties

i. Suretyship: a contractual relation in which a third party agrees to be primarily liable for the debt or obligation if payment or performance becomes overdue.

1. Principal Debtor- owes the debt or obligation.

2. Creditor- the one whom the obligation is owed.

3. Surety- the third party who promises to be liable in case of default by the principle debtor.

ii. Guaranty: protects the creditor.
1. Guarantor- agrees to pay if the principal debtor fails to do so.

c. Laws Concerning Unsecured Debts

i. Unsecured debt: a debt based on the oral or written promise of the debtor.

d. Laws Allowing Garnishment of Wages

i. Garnishment: Once a creditor’s claim is shown to be legally valid and fair in a court hearing, the creditor may receive a portion of the debtor’s wages directly from the debtor’s employer.

II. Debtor Protection

a. Laws Setting Maximum Interest Rates: These are Usury laws, and usually apply only to loans of money. 

b. Laws requiring Disclosure of Terms

i. Finance charge: the total added cost when one pays in installments for goods or services.

c. Laws challenging Unconscionable Contracts

i. If  the contract is challenged in court, a judge who decides that a clause of the contract is unconscionable may

1. refuse to enforce the contract

2. enforce the contract without the unconscionable clause

3. limit the clause’s application so that the contract is no longer unfair

d. Laws Prohibiting Abuses in the Credit System

i. Federal Equal Credit Opportunity Act: Makes it unlawful for any creditor or discriminate against an applicant because of sex or marital status.

1. revisions of the act include:

a. A creditor may not refuse, on the basis of sex or marital status, to grant a separate account to a credit worthy applicant.

b. A creditor may not ask the applicant’s marital status is the applicant applies for an unsecured separate account.

c. A creditor may not prohibit a married female applicant from obtaining or maintaining an account in her maiden name.

d. A creditor shall not request information about birth control practices or childbearing intentions or capability.

e. Married persons who have joint accounts have the right to have credit information reported in both their names in order to provide a credit history for both. 

ii. Federal Fair Debt Collection Practices Act: Makes abusive and deceptive debt-collection practices illegal.

1. Prohibited practices include:

a. Harassment of debtors (as with a series of letters that contain menacing or threatening language, or with repeated telephone calls, especially at night)

b. Abusive and profane language

c. Threats of violence

d. Contact with third parties (relative, neighbors, friends, and employers)

e. Communication with the debtor at work

iii. Federal Fair Credit Billing Act: Provides protection to credit card holders.

1. Protections include:

a. Creditors must bill at least 14 days before due date, must acknowledge billing inquiries within 30 days, and must settle any complaints within 90 days.
b. Creditors may not send repeated, insistent letters demanding payment until disputes over the bill are settled.

c. Credit card holders may withhold payment for items that prove defective without being held liable for the entire amount owed. This applies only in case of purchases of more than $50 made in the buyer’s state or within 100 miles of the buyer’s home.

iv. Federal Fair Credit Reporting Act: Regulates credit-rating service companies that review personal financial records of credit applicants.

1. Credit rating: reflects the evaluation of one’s ability to pay debts.

v. Credit Repair Organizations Act: Governs companies that help consumers “repair” their credit histories.

1. By law, these organizations must notify you of your rights before you sign a contract with them.

2. A credit repair company cannot:

a. Make false claims about its services

b. Charge you until they complete the promised services

c. Perform any services until you have signed a written contract and completed the three-day waiting period.

3. Any contract you make with a credit repair service must specify:

a. The payment terms for services, including the total cost of these services

b. A detailed description of the services they will perform

c. How long it will take them to achieve the results

d. Guarantees the offer

e. Repair company’s name and business address

e. Laws Requiring Notice of Debt Payment to be Recorded: Debtors should always request receipts, especially when paying in cash. It is often helpful to indicate on the face of each check the purpose for the payment, but even without such notation, it can serve as evidence of payment.

f. Laws Allowing Debtors to Cancel Debts and Start Over: Bankruptcy laws have been enacted to help debtors who have become overburdened with debts.
III. The Bankruptcy Act

a. Bankruptcy: protects creditors by setting up a framework to give them a fair treatment in their competition for the debtor’s assets.

b. Liquidation, or “Straight Bankruptcy”, also known as Chapter 7

i. Involves the sale for cash of the nonexempt property of the debtor and the distribution of the proceeds of the debtor to creditors. Nonexempt property includes such assets as bank accounts, stocks, and bonds. Exempt properties exist at the state level.
c. Reorganization. Also known as Chapter 11

i. Designed to keep a business organization such as a corporation, partnership, or sole proprietorship in operation with no liquidation.

ii. A plan is made for reorganization, and must be approved.

d. Debt Relief for Family Farms, also known as Chapter 12

i. An individual or couple, or sometimes a corporation or a partnership can be eligible to file a petition for relief.

ii. This entitles them to a court order protecting them from their creditors as long as they fall under certain conditions which include:

1. Debts are less than $1,500,000

2. At least 50% of the debtor’s income is from farm sources

3. At least 80% of all debts must be related to the operation of the farm.

e. Extended Time Payment Loan, also known as Chapter 13

i. Available only to individuals who have regular income.

ii. This plan avoids liquidation of assets.

iii. Debtor must submit a plan for the installment payment of debts within 3 years with a possible extension to five years.

iv. A debtor must:

1. have a regular income.

2. unsecured debts of less than $269,250

3. secured debts of less than $871,550.
f. The Bankruptcy Petition: Bankruptcy under Chapter 7 may be either voluntary or involuntary; however, the process is basically the same.

i. Voluntary Bankruptcy- Any person, business, or other association may petition for protection from creditors under Chapter 7.

1. Insolvent- a person who is unable to pay debts when they are due. (can be the case for a person filing for Chapter 7)

ii. Involuntary Bankruptcy- Any person or business, except farmers and charitable institutions, owning at least $11,625 to their petitioning unsecured creditor(s) and unable to pay debts when then become may be forced into involuntary bankruptcy. 

iii. Required Informational Filing- The debtor, under oath, must file the following information with the court:

1. a list of all creditors and amounts owed to each

2. a list of all property owned, including property claimed to be exempt from seizure

3. a statement explaining the debtor’s financial affairs

4. a list of current income and expenses

g. Selection of the Trustee in Bankruptcy: Trustee’s duties are to find and to protect the assets of the debtor, liquidate them, and pay the claims against the debtor’s estate with the proceeds.
h. Non-Discharged Debts: Debts that cannot be discharged by bankruptcy.

i. These include:

1. Certain taxes

2. alimony and child support

3. claims against the debtor for property obtained by fraud, embezzlement, or larceny

4. judgments against the debtor for willful and malicious injury to the person or property of another ( but claims for injuries caused by negligence can be discharged)

5. Student loans owed to the government or to a nonprofit school of higher learning, unless the loan became due more than 7 years before bankruptcy, or an undue hardship would be imposed on the debtor or on his or her dependents.

6. judgments against the debtor resulting from driving while intoxicated

7. claims not listed by the debtor

i. Exempt Property: Certain assets are exempt from liquidation.

i. Exempt property currently includes:

1. real property (homestead), including co-op or mobile home, to $18,450; any unused portion of this exemption up to $9,250 may be applied to any property

2. life insurance payments for person the debtor depended on for support

3. life insurance policy with loan value, in accrued dividends or interest to $9,850

4. alimony and child support

5. pensions and retirement benefits

6. $475 per item of household goods up to a total of $9,850

7. health aids

8. jewelry to $1,225

9. motor vehicle to $2,950

10. personal injury compensation payments to $18,450

11. wrongful death payments

12. crime victims’ compensation

13. public assistance

14. social security

15. unemployment compensation

16. veterans’ benefits

17. tools of the debtor’s trade, books, and equipment to $1,850

ii. Liquidation and Distribution of proceeds: Assets of the debtor not subject to a security interest are liquidated, and proceeds are used to pay the creditors
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